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MEMORANDUM 

 
TO:  State Board of Education Members 
 
FROM: Richard Corcoran 
 
RE:  Alachua County School District, Student Opt-Out Requirements 
 
DATE: October 4, 2021 
 
 
Based upon the following memorandum, I find there is probable cause that the Alachua County 
School Board (ACSB) acted contrary to the law by requiring students to wear a mask or face 
covering unless certain exceptions apply, such as a medical certification. Specifically, ACSB’s 
policy violated the provisions of Rule 64DER21-12 and continues to violate Rule 64DER21-15, 
Protocols for Controlling COVID-19 in School Settings.  
 
Background Information 
 
As you recall, on August 17, 2021, the State Board of Education (State Board) found that 
ACSB’s mask policy did not comply with the Department of Health’s former rule, Rule 
64DER21-12, and implemented its enforcement authority by withholding funds from the district. 
See Order of State Board of Education Under its Oversight and Enforcement Authority, DOE 
No. 2021-4023, attached as Exhibit A. ACSB’s policy requires students to wear a mask on 
school property unless certain exceptions apply and does not allow a parent to opt out a child 
unless the district determines one of its exceptions applies. 
  
Prior to the State Board’s action, the Governor issued Executive Order Number 21-175, directing 
the Florida Department of Health (FDOH) and the Florida Department of Education (FDOE) to 
immediately execute rules and take any additional action necessary to ensure safety protocols for 
controlling the spread of COVID-19 in schools. The Governor’s order requires that these 
protocols be consistent with the Parents’ Bill of Rights, codified in chapter 1014, and directs that 
action “protect parents’ right to make decisions regarding masking of their children in relation to 
COVID-19.” Moreover, the order directs the Commissioner of Education to pursue all legal 
means available to ensure school districts adhere to the law, including but not limited to 
withholding funds from noncompliant school boards. 
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On September 17, 2021, ACSB applied for a Project SAFE grant from the United States 
Department of Education. See Exhibit B. Eligibility for this new grant program requires that the 
district implement CDC’s strategies for preventing COVID-19, including masking, if the district:  

 
[h]as incurred or will incur a financial penalty imposed by its SEA or other State entity, 
such as a reduction in funding, including but not limited to reduction in salaries for 
school board members or superintendents, due to the implementation of one or more 
[CDC] strategies . . . . and 
 
 . . . . commits to maintain such strategy or strategies to the extent consistent with CDC 
guidance for the 2021-2022 school year.  

 
Id. The grant application includes the following attestation by ACSB’s Superintendent Simon: 
 

By signing this document, the LEA Superintendent/chief executive officer (CEO) attests 
that the LEA has implemented such prevention strategy(ies) and that it will continue 
implementing the prevention strategy(ies) to the extent consistent with CDC guidance for 
the duration of the 2021-2022 school year.  

 
Id.  
 
On September 22, 2021, FDOH issued a revised rule, 64DER21-15, which relaxes the 
requirements for quarantining asymptomatic students who have been exposed to COVID-19, and 
further clarifies the parental opt-out provision by requiring that a school “must allow for a parent 
or legal guardian of the student to opt the student out of wearing a face covering or mask at the 
parent or legal guardian’s sole discretion.” See Rule 64DER21-15, Florida Administrative 
Register, Vol. 47 / No. 185, September 23, 2021 (emphasis supplied), attached as Exhibit C. 
 
On September 23, 2021, I notified ACSB of Rule 64DER21-15 and requested written 
confirmation of the school district’s compliance with the revised FDOH rule. See Exhibit D.  
 
Also on September 23, 2021, the United States Department of Education announced that it had 
awarded ACSB $147,719 in Project SAFE grant funds. See Exhibit E, Exhibit F.  
 
On September 24, 2021, ACSB submitted a written response, requesting an extension until 
October 6, in order to allow the school board time to review the rule and its policies in light of 
the revised rule, at a public meeting scheduled for October 5, 2021. See Exhibit G. The letter did 
not rescind the requirement for medical documentation in order to opt-out of the mask mandate. 
 
In sum, the ACSB’s face covering policy requires all students, staff and visitors to wear face 
coverings on ACSB grounds and in ACSB vehicles. Although the policy appears to provide a 
number of exceptions, the policy precludes voluntary parental opt-out at the parent’s or legal 
guardian’s sole discretion. See Exhibit H.  
 
The State Board’s Enforcement Authority 
 
The State Board of Education’s enforcement authority is found in section 1008.32, Florida 



Statutes. The statute provides that “[t]he State Board of Education shall oversee the performance 
of district school boards [...] in enforcement of all laws and rules.” § 1008.32, Fla. Stat. 
 
In enforcing the law, the statutory process prescribed therein requires that I, as Commissioner of 
Education, first report my determination of probable cause to the State Board of Education. If the 
State Board then determines that a district school board is unwilling or unable to comply with 
either law or rule, the State Board is authorized to impose sanctions in order to secure 
compliance, including the withholding of funds and reporting to the Legislature.  
 
Any argument that the State Board’s authority to enforce these safety protocols interferes with 
any district school board’s authority to operate and control schools should be rejected. Indeed, 
the law in Florida is clear that the State Board’s supervisory authority acts as a limitation on the 
operational authority of districts to operate, control and supervise public schools.  
 
Looking to the Florida Constitution, there is a hierarchy under which a school board has local 
control, but in which the State Board supervises the system as a whole. This broader supervisory 
authority may at times infringe on a board’s local powers, but such infringement is expressly 
contemplated and, in fact, encouraged by the very structure set by the Florida Constitution. See 
Sch. Bd of Palm Beach Cty. v. Fla. Charter Educ. Found, Inc., 213 So. 3d 356, 360 (Fla. 4th 
DCA 2017) (rejecting school board’s argument that the State Board of Education’s authority to 
approve a charter school application on appeal violates article IX, section 4(b)); see also Sch. Bd 
of Collier Cty v. Fla. Dep’t of Education, 279 So. 3d 281 (Fla. 1st DCA 2019) (rejecting school 
board’s argument that a statute requiring school boards to distribute a portion of capital millage 
revenue to charter schools violates article IX, section 4(b)).  
 
Accordingly, any argument that the State Board of Education lacks the authority to enforce these 
school safety protocols should also be rejected. It has long been settled that rules have the force 
and effect of the law. State v. Jenkins, 469 So. 2d 733 (Fla. 1985); Florida Livestock Board v. 
W.G. Gladden, 76 So. 2d 291 (Fla. 1954). Rule 64DER21-15 derives authority from a statute in 
the educational code—specifically, section 1003.22(3), Florida Statutes—so while FDOH may 
also have enforcement authority, enforcement of school safety protocols falls squarely within the 
State Board of Education’s authority to supervise the state’s education system as a whole. 
 
Conclusion 
 
Every school board member and every school superintendent has a duty to comply with the law, 
whether they agree with it or not. While the district school board may not agree with the safety 
protocols set forth by the Surgeon General in rule, the Surgeon General is the person who, under 
the law, sets protocols to control and mitigate COVID-19 in schools. The Office of the Attorney 
General relied upon these principles to reject any argument a school board could depart from 
FDOH’s emergency rule based upon a disagreement with the protocols found in the rule.  See, 
AGO 2021-01, September 1, 2021. Disagreement with the protocols found in 64DER21-15 
simply does not provide a school district with a basis to violate the rule, be it through medical 
requirements, attempts to tie mask requirements to fluctuating positivity rates, or through any 
other means.  
 



All of this in mind, I hereby recommend that the State Board of Education use its enforcement 
powers to enforce the health protocols found in Emergency Rule 64DER21-15 and protect the 
right of parents to make both health and educational decisions on behalf of their children.  
 
Should the State Board adopt my recommendation, I request that it consider the sanction of 
withholding state funds in an amount equal to 1/12 of all school board members’ salaries, as well 
as withholding state funds in an amount equal to any federal grant funds awarded to the ACSB 
for its noncompliance with Emergency Rule 64DER21-15.  
 



EXHIBIT A 



INRE: 

STATE OF FLORIDA 
STATE BOARD OF EDUCATION 

ALACHUA COUNTY SCHOOL BOARD, 
STUDENT OPT-OUT REQUIREMENTS. 

DOE No.: 2021-4023 
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ORDER OF STATE BOARD OF EDUCATION UNDER ITS OVERSIGHT AND 
ENFORCEMENT AUTHORITY 

r>..:i 
c::::> 

"' 
:OJ 
c 
G") 

r',,) 
0 

::> 
:JI: 

"° w 
U'J 

After having considered the determination of probable cause made by the Commissioner 

of Education, Richard Corcoran, along with an independent review of the documentary support 

for that determination, as well as public comment and discussions provided at the August 17, 2021, 

State Board of Education meeting, the State Board of Education implements its oversight authority 

under section 1008.32, Florida Statutes, as follows: 

1. The State Board of Education authorized the Commissioner of Education to further 

investigate this matter and to take any and all action necessary to ensure that the State 

Board of Education satisfies its enforcement and other obligations under, among other 

things, chapters 1001 and 1008, Florida Statutes. These laws prevent the State Board of 

Education from ignoring intentional violations of state law or rules and compel action to 

enforce such violations. 

2. As an initial finding, the State Board of Education finds that the School Board of Alachua 

County's requirement for medical documentation to opt-out of masking does not comply 

with Florida Department of Health Emergency Rule 64DER21-12, Protocols for 

Controlling COVID-19 in School Settings. That rule requires public schools to "allow for 

a parent or legal guardian of the student to opt-out the student from wearing a face covering 

or mask." 
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3. The State Board of Education finds that the School Board of Alachua County's 

noncompliance and knowing failure to follow the law unlawfully denies Alachua County 

parents and legal guardians of their right to make fundamental healthcare and educational 

decisions for their children by choosing whether their children should be masked in public 

schools. 

4. Based on these findings, it is hereby ordered that the School Board of Alachua County 

must document compliance with Florida Department of Health Emergency Rule 

64DER2 l-12 by allowing a parent or legal guardian of a studentto opt-out the student from 

wearing a face covering or mask, without requiring a medical reason, approval from a 

medical professional or any additional requirement to support the request. 

5. The School Board of Alachua County has 48 hours from receipt of this order to document 

compliance as set forth in this order. If the School Board of Alachua County demonstrates 

compliance by this deadline, then no further action is needed. 

6. If the School Board of Alachua County fails to timely document compliance within 48 

hours from receipt of this order, the School Board of Alachua County must provide to the 

Commissioner of Education, no later than 48 hours after receipt of this order, information 

confirming the current annual compensation provided to all school board members. 

7. Upon receipt of the annual compensation information for the School Board of Alachua 

County members mentioned above, and continuing until the School Board of Alachua 

County demonstrates compliance with the law, the Florida Department of Education is 

directed to begin withholding from state funds, on a monthly basis, an amount equal to 

1112 of the total annual compensation of the school board, as an initial step. Monthly 

·withholding must continue until the School Board of Alachua County demonstrates 

2 



compliance, the State Board of Education withdraws this order, or when the rule expires or 

is withdrawn. If the School Board of Alachua County fails to provide the requested 

compensation information within the 48 hour period, the Florida Department of Education 

shall withhold state funds based on the most recent appropriations estimate until the School 

Board of Alachua County provides the current estimate. The Alachua County School Board 

members who voted to impose the unlawful mask mandate are: 

Dr. Leanetta McNealy 

Tina Certain 

Dr. Gunnar F. Paulson 

Robert P. Hyatt 

8. In complying with this order, the School District of Alachua County may not reduce any 

expenditures other than those related to compensation for school board members. Further, 

the School District of Alachua County may not permit the reduction of funds based upon 

this order to impact student services or teacher pay. 

9. Upon the School Board of Alachua County's failure to timely document compliance within 

48 hours ofreceipt of this order, the Alachua County School Superintendent shall certify, 

upon request of the Commissioner of Education, an updated report documenting any 

instance of the School District of Alachua County's enforcement of the unlawful face 

covering mandate policy against a student, including, but not limited to, instances of a 

student being sent home, reassigned, disciplined, suspended, isolated, stigmatized, warned 

or harassed because of the student's failure to comply with the School Board of Alachua 

County's unlawful face covering mandate policy. Such report shall include the student's 

name and grade, parent's name(s) and home address. If the School District of Alachua 

3 



County does not have any instances of enforcement to report, the Alachua County School 

Superintendent shall submit a certified report asserting such fact. This request from the 

Commissioner of Education shall be continuous in nature until the Alachua County School 

Superintendent can certify and establish full compliance. 

10. Upon the School Board of Alachua County' s failure to timely document compliance 

within 48 hours of receipt of this order, the Commissioner of Education shall monitor and 

report at each subsequent meeting of the State Board of Education as to the School Board 

of Alachua County's compliance with Florida Department of Health Emergency Rule 

64DER21-12 and this order, and provide recommendations to the State Board of Education 

as necessary to mandate further reporting related to noncompliance or further withholding 

of state funds due to continued noncompliance, pursuant to the State Board of Education' s 

oversight and enforcement authority within section 1008.32, Florida Statutes. 

11 . The State Board of Education may continue to review findings of the Commissioner of 

Education as he continues his investigation, and retains the right and duty to impose 

additional sanctions, and take additional enforcement action, as necessary, to bring the 

School Board of Alachua County into compliance and better serve Florida's families 

Tom Grady, 
State Board 

pted resolutions of that date. 

_ _ ....,z""=""~Q~~-·. _ day of August, 2021. 
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Ben Gibson, Vice Chair 
State Board of Education 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on August 20, 2021, the foregoing was filed with the Agency Clerk 

of the Florida Department of Education, and that a true and correct copy of the foregoing has 

been furnished via email and U.S. Mail to: 

Ms. Carlee Simon, Alachua County School Superintendent 
simonce@gm.sbac.edu 
620 East University Avenue 
Gainesville, FL 32601-5448 

Ms. Leanetta McNealy, Chair, School Board of Alachua County 
mcneal v@gm.sbac.edu 
620 East University A venue 
Gainesville, FL 32601-5448 
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MEMORANDUM 

 
TO:  State Board of Education Members 
 
FROM: Commissioner Richard Corcoran 
 
RE:  Alachua County School District, Student Opt-Out Requirements 
 
DATE: August 17, 2021 
 
 
Based upon the attached memorandum, I find there is probable cause that the School Board of 
Alachua County and the district’s superintendent, Carlee Simon, acted contrary to the law, 
specifically, the provisions of 64DER21-12, Protocols for Controlling COVID-19 in School 
Settings and the Parents’ Bill of Rights, found in ss. 1014.02-1014.06, Fla. Stat., by requiring 
parents to provide documentation from a medical doctor, osteopathic physician, or a licensed 
nurse practitioner in order to opt-out of the district’s mask mandate.  
 
Background Information 
 
On July 30, 2021, the Governor issued Executive Order Number 21-175, directing the Florida 
Department of Health and the Florida Department of Education to immediately execute rules and 
to take any additional action necessary to ensure safety protocols for controlling the spread of 
COVID-19 in schools. The executive order requires that these protocols be consistent with the 
Parents’ Bill of Rights and directs that agency action “protect parents’ right to make decisions 
regarding masking of their children in relation to COVID-19.”  Moreover, the order directs the 
Commissioner of Education to pursue all legal means available to ensure school districts adhere 
to Florida law, including but not limited to withholding state funds from noncompliant school 
boards....”  
 
On August 6, 2021, in response to the executive order, and after consultation with the Florida 
Department of Education, the Florida Department of Health adopted an emergency rule 
establishing protocols for controlling the spread of COVID-19 in schools. The rule was adopted 
by the state’s Surgeon General, Scott Rivkees, as head of the Florida Department of Health. 
Given the statutory duty of the Florida Department of Health to implement protocols to prevent 
or limit the impact or spread of disease, the state’s Surgeon General must be a licensed physician 
with advanced training or extensive experience in public health administration. (See Section 
20.43(2), Fla. Stat.) The emergency rule provides for general protocols for public schools, 
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protocols specific to symptomatic or COVID-19 positive students, protocols specific to students 
with exposure to COVID-19, and protocols for students with a prior COVID-19 infection. The 
general procedures for public schools are as follows:  
 

(a) Schools should encourage routine cleaning of classrooms and high-traffic 
areas. 

(b) Students should be encouraged to practice routine handwashing throughout 
the day. 

(c) Students should stay home if they are sick.  
(d) Students may wear masks or facial coverings as a mitigation measure; 

however, the school must allow for a parent or legal guardian of the 
student to opt-out the student from wearing a face covering or mask.      

 
See, 64DER21-12, Protocols for Controlling COVID-19 in School Settings, Florida 
Administrative Register, Vol. 47, No. 153 (August 9, 2021).  
 
Citing to the Parents’ Bill of Rights, the notice for the Department of Health’s emergency rule 
provides that “it is necessary to immediately promulgate a rule regarding COVID-19 safety 
protocols that protects parents’ rights and to allow for in-person education for their children.”  
 
Alachua County School District 
 
On August 4, 2021, prior to issuance of the Department of Health’s emergency rule, 
Superintendent Simon issued a message stating in part that,  
 

[i]n keeping with our Face Coverings Policy, families may request that 
their child opt-out of wearing a mask by submitting a form signed by a doctor.   
 

The district’s face covering policy allows for certain exceptions for students, as well as breaks 
when masks can be removed.  (See Alachua County Public Schools, Policy 8450.01 – Protective 
Facial Coverings During Pandemic/Epidemic Events.) 

 
On August 6, 2021, despite the emergency rule setting protocols for schools that allow a parent 
to opt-out their child from masking requirements, Alachua County Public Schools issued a notice 
that a mask requirement would remain in place for students for the first two weeks of school. The 
notice provides that in order to opt-out a student from the mask requirement, the parent must use 
the Student Mask Opt-Out Medical Exemption form. This form requires that (1) a medical 
doctor, a licensed osteopathic physician or a licensed nurse practitioner disclose the medical 
condition or diagnosis of the student, (2) the student must be under the medical professional’s 
care, and (3) the medical professional must indicate that the student cannot wear a mask or face 
shield in order to exempt the student from masking.   

 
On August 9, 2021, I, as the Commissioner of Education, wrote Alachua’s superintendent and 
school board chair to notify the district in writing of my concern with the district’s non-
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compliance with the Department of Health’s emergency rule. This letter was sent only after 
communications with the district, seeking to obtain compliance, were unsuccessful. My letter 
advised that the “emergency rule does not require parents to submit medical documentation from 
a physician or a nurse practitioner in order to opt-out [of a mask mandate] and any such 
requirement is inconsistent with the emergency rule.”  In order to avoid implementing the State 
Board of Education’s enforcement authority, I directed that the district demonstrate compliance 
by 5:00 p.m. on August 10, 2021.   

 
On August 10, 2021, the superintendent and chool oard chair responded in writing, expressing 
disagreement with the Department of Health’s emergency rule. The letter did not rescind the 
requirement for medical documentation in order for a student to opt-out of a mask mandate.   

 
The State Board of Education’s Enforcement Authority 
 
The State Board of Education’s enforcement authority is found in Section 1008.32, Fla. Stat.  
The statute provides that “[t]he State Board of Education shall oversee the performance of 
district school boards...in enforcement of all laws and rules.”  
 
The statutory process requires that I, as the Commissioner of Education, report my determination 
of probable cause to the State Board of Education. if If the State Board of Education determines 
that a district is unwilling or able to comply with the law or state board rule, it is authorized to 
impose sanctions in order to secure compliance, including the withholding of funds and reporting 
to the legislature.  
 
Any argument that the State Board of Education’s authority to enforce these safety protocols 
interferes with the school board’s authority to operate and control schools, should be rejected. 
The State Board of Education’s supervisory authority acts as a limitation on the operational 
authority of districts to operate, control and supervise public schools.   
 

The Florida Constitution therefore creates a hierarchy under which a school board has 
local control, but the State Board supervises the system as a whole. This broader 
supervisory authority may at times infringe on a school board’s local powers, but such 
infringement is expressly contemplated – and in fact encouraged by the very nature of 
supervision by the Florida Constitution.    

 
Sch. Bd of Palm Beach Cty. v. Fla. Charter Educ. Found, Inc., 213 So. 3d 356, 360 (Fla. 4th 
DCA 2017) (rejecting local school board’s argument that the State Board of Education’s 
authority to approve a charter school application on appeal violates article IX, section 4(b)); see, 
also, Sch. Bd of Collier Cty v. Fla. Dep’t of Education, 279 So. 3d 281 (Fla. 1st DCA 2019) 
(rejecting local school board’s argument that statute requiring school boards to distribute a 
portion of capital millage revenue to charter schools violates article IV, section 4(b) since state 
constitution contemplates state educational authorities could infringe on school board’s local 
powers).  
 



State Board of Education Members 
August 17, 2021 
Page 4 
 
 

 

Any argument that the State Board of Education lacks the authority to enforce these school 
safety protocols should also be rejected.  It has long been settled that rules have the force and 
effect of the law. State v. Jenkins, 469 So. 2d 733 (Fla. 1985); Florida Livestock Board v. W.G. 
Gladden, 76 So. 2d 291 (Fla. 1954).  The emergency rule derives its authority from a statute 
found in the educational code, specifically Section 1003.22(3), Fla. Stat. While the Department 
of Health may also have enforcement authority, enforcement of school safety protocols falls 
squarely within the Florida Department of Education’s authority to supervise the system as a 
whole. 
 
Conclusion 
 
Every school board member and every school superintendent have a duty to comply with the 
law, whether they agree with it or not.  While the district may not agree with the safety protocols 
set forth by the Surgeon General in the emergency rule, the Surgeon General is the person who, 
under the law, sets protocols to control COVID-19 in schools.  
 
As a result, I recommend that the State Board of Education use its enforcement powers to 
enforce the health protocols found the Emergency Rule 64DER21-12 and protect the right of 
parents to make health and educational decisions for their children.   
  
 
 



EXHIBIT B 



1 
 

U.S. Department of Education 
Fiscal Year 2021 and 2022 

 
Application   for the  

 

Project to Support America’s Families and Educators  
(Project SAFE) Grant Program 

CFDA Number: 84.184N 
 
 

 
 
 
 
 
 
 

OMB Number: 1810-0763 
Expiration Date: 03/31/2022 

 
 
 

Paperwork Burden Statement 
 

According to the Paperwork Reduction Act of 1995, no persons are required to respond to a collection of 
information unless such collection displays a valid OMB control number.  The valid OMB control number for this 
information collection is 1810-0763.  Public reporting burden for this collection of information is estimated to 
average 2 hours per response, including time for reviewing instructions, searching existing data sources, gathering 
and maintaining the data needed, and completing and reviewing the collection of information.  The obligation to 
respond to this collection is required to obtain or retain benefit under Section 4631(a)(1)(B) of the ESEA.  If you 
have any comments concerning the accuracy of the time estimate, suggestions for improving this individual 
collection, or if you have comments or concerns regarding the status of your individual form, application or survey, 
please contact Amy Banks, Office of Elementary and Secondary Education, U.S. Department of Education, 400 
Maryland Avenue, S.W., Room 3E257, Washington, D.C., 20202 or email ProjectSAFE@ed.gov directly. 
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PROGRAM INFORMATION 
 

Purpose 
 
The Project to Support America’s Families and Educators (Project SAFE) grant program is 
intended to improve students’ safety and well-being by providing funding to local educational 
agencies (LEAs) that adopt and implement strategies to prevent the spread of the Novel 
Coronavirus Disease 2019 (COVID-19) consistent with guidance from the Centers for Disease 
Control and Prevention (CDC), and that are financially penalized for doing so by their State 
educational agency (SEA) or other State entity. Project SAFE is funded under the School Safety 
National Activities authority in Section 4631(a)(1)(B) of the Elementary and Secondary 
Education Act (ESEA) (20 U.S.C. 7281). 
 
Eligibility 
 
Eligible applicants:  LEAs 
 
An LEA is eligible for Project SAFE if it: 
 
(a) Has adopted a policy to implement and is implementing one or more of the strategies 
recommended in the CDC’s Guidance for COVID-19 Prevention in K-12 Schools, as may be 
updated. The most recent guidance incorporates the following strategies: 

(i) Promoting vaccination;  
(ii) Consistent and correct mask use; 
(iii) Physical distancing; 
(iv) Screening testing to promptly identify cases, clusters, and outbreaks; 
(v) Ventilation; 
(vi) Handwashing and respiratory etiquette; 
(vii) Staying home when sick and getting tested; 
(viii) Contact tracing, in combination with isolation and quarantine; and 
(ix) Cleaning and disinfection;    

 
(b) Has incurred or will incur a financial penalty imposed by its SEA or other State entity, such 
as a reduction in funding, including but not limited to reduction in salaries for school board 
members or superintendents, due to implementation of one or more strategies described in 
paragraph (a); and 
 
(c) To protect the safety and well-being of students, has continued at the time of application to 
implement such strategy or strategies for which the penalty was imposed and commits to 
maintain such strategy or strategies to the extent consistent with CDC guidance for the 2021-
2022 school year. 
 
Absolute Priority 
 
The Department will consider only applications that meet the Project SAFE absolute priority: 

https://www.cdc.gov/coronavirus/2019-ncov/community/schools-childcare/k-12-guidance.html


Supporting LEAs’ and local education leaders’ efforts to improve student safety and well-being 
in LEAs that have been financially penalized by their SEA or other State entity for adopting and 
implementing strategies consistent with CDC guidance to prevent the spread of COVID-19. 
 
Under this absolute priority, the Department awards funds to support activities to improve 
student safety and well-being by advancing strategies consistent with CDC guidance to reduce 
transmission of COVID-19 in schools by addressing the harmful impact of disruptive State 
penalties imposed on the LEA for implementing CDC guidance. These activities could include, 
for example, activities to facilitate the continued implementation of strategies aligned with CDC 
guidance, despite the State-imposed penalty, and/or to maintain LEA and school stability, such 
as by enabling the LEA to maintain activities and/or staffing levels or compensation that would 
otherwise be negatively impacted or reduced due to financial penalties levied on the LEA for 
implementing strategies aligned with CDC guidance, including but not limited to a reduction in 
salaries for the superintendent or school board members.   
 
Project SAFE applicants will demonstrate that they meet the absolute priority by proposing a 
project budget that meets the priority.  
 
Project Period 
 
Up to 12 months. The Department may structure an LEA’s award based on the timing of any 
anticipated future financial penalty.  

Budget Request 
 
The total amount of Project SAFE funds an LEA requests must not exceed the amount of the 
financial penalty for adopting and implementing CDC guidance that the LEA incurred or will 
incur during the project period (up to 12 months). The Department may fund awards in whole, or 
in part, at its sole discretion, and may establish a maximum grant award level through a notice in 
the Federal Register in order to serve as many eligible applicants as possible. The Department 
may also structure an LEA’s award based on the timing of any anticipated future financial 
penalty. 
 
Timeline 
 
Applications will be reviewed by program staff and approved on a rolling, expedited basis 
contingent on the availability of funding. 
 
Program Contact 
 
For additional information, please contact Amy Banks at ProjectSAFE@ed.gov.  
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APPLICATION INSTRUCTIONS 
 
To compete for a Project SAFE award, an LEA must submit to the Department the following 
information: 

• A completed cover sheet that includes the signature of the Superintendent or chief 
executive officer (CEO) of the LEA or their  authorized representative. (Part A of the 
Application) 

 
• Required Documentation and Related Assurances that includes the Signature of the 

Superintendent or CEO of the LEA or their authorized representative. (Part B of the 
Application)  

o Including attached copies of:  
 The enacted LEA policy that demonstrates that the LEA has adopted one 

or more strategies as recommended in the CDC’s Guidance for COVID-
19 Prevention in K-12 Schools available at 
https://www.cdc.gov/coronavirus/2019-ncov/community/schools-
childcare/k-12-guidance.html, as listed in the eligibility requirements;  

 The SEA or other State entity notification of a financial penalty levied due 
to the LEA’s adoption of such strategy or strategies, which includes the 
amount and duration of such penalty (to the extent available); and 

 Any other documentation necessary to describe the amount of the financial 
penalty specified in the notification from the SEA or other State entity that 
has already been levied at the time of the application and the anticipated 
amount of any future financial penalty that will be levied during the 12-
month period beginning on the date of application. 

 
• Budget. (Part C of the Application) 

 
• Other assurances and certifications. (Part D of the Application) 

 
 
Application Submission Information 
 
Application submissions to the Department will be considered on an ongoing basis. 
 
Please submit your Application, including required attachments, to the Department as follows: 
 
Email an electronic version of your Application in a .PDF (Portable Document Format) to Amy 
Banks at ProjectSAFE@ed.gov. 

https://www.cdc.gov/coronavirus/2019-ncov/community/schools-childcare/k-12-guidance.html
https://www.cdc.gov/coronavirus/2019-ncov/community/schools-childcare/k-12-guidance.html
mailto:ProjectSAFE@ed.gov.


Alachua

School Board of Alachua County

Carlee Simon, PhD.
620 E University Avenue
Gainesville FL 32601
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INRE: 

STATE OF FLORIDA 
STATE BOARD OF EDUCATION 

ALACHUA COUNTY SCHOOL BOARD, 
STUDENT OPT-OUT REQUIREMENTS. 

DOE No.: 2021-4023 
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ORDER OF STATE BOARD OF EDUCATION UNDER ITS OVERSIGHT AND 
ENFORCEMENT AUTHORITY 
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After having considered the determination of probable cause made by the Commissioner 

of Education, Richard Corcoran, along with an independent review of the documentary support 

for that determination, as well as public comment and discussions provided at the August 17, 2021, 

State Board of Education meeting, the State Board of Education implements its oversight authority 

under section 1008.32, Florida Statutes, as follows: 

1. The State Board of Education authorized the Commissioner of Education to further 

investigate this matter and to take any and all action necessary to ensure that the State 

Board of Education satisfies its enforcement and other obligations under, among other 

things, chapters 1001 and 1008, Florida Statutes. These laws prevent the State Board of 

Education from ignoring intentional violations of state law or rules and compel action to 

enforce such violations. 

2. As an initial finding, the State Board of Education finds that the School Board of Alachua 

County's requirement for medical documentation to opt-out of masking does not comply 

with Florida Department of Health Emergency Rule 64DER21-12, Protocols for 

Controlling COVID-19 in School Settings. That rule requires public schools to "allow for 

a parent or legal guardian of the student to opt-out the student from wearing a face covering 

or mask." 
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3. The State Board of Education finds that the School Board of Alachua County's 

noncompliance and knowing failure to follow the law unlawfully denies Alachua County 

parents and legal guardians of their right to make fundamental healthcare and educational 

decisions for their children by choosing whether their children should be masked in public 

schools. 

4. Based on these findings, it is hereby ordered that the School Board of Alachua County 

must document compliance with Florida Department of Health Emergency Rule 

64DER2 l-12 by allowing a parent or legal guardian of a studentto opt-out the student from 

wearing a face covering or mask, without requiring a medical reason, approval from a 

medical professional or any additional requirement to support the request. 

5. The School Board of Alachua County has 48 hours from receipt of this order to document 

compliance as set forth in this order. If the School Board of Alachua County demonstrates 

compliance by this deadline, then no further action is needed. 

6. If the School Board of Alachua County fails to timely document compliance within 48 

hours from receipt of this order, the School Board of Alachua County must provide to the 

Commissioner of Education, no later than 48 hours after receipt of this order, information 

confirming the current annual compensation provided to all school board members. 

7. Upon receipt of the annual compensation information for the School Board of Alachua 

County members mentioned above, and continuing until the School Board of Alachua 

County demonstrates compliance with the law, the Florida Department of Education is 

directed to begin withholding from state funds, on a monthly basis, an amount equal to 

1112 of the total annual compensation of the school board, as an initial step. Monthly 

·withholding must continue until the School Board of Alachua County demonstrates 

2 



compliance, the State Board of Education withdraws this order, or when the rule expires or 

is withdrawn. If the School Board of Alachua County fails to provide the requested 

compensation information within the 48 hour period, the Florida Department of Education 

shall withhold state funds based on the most recent appropriations estimate until the School 

Board of Alachua County provides the current estimate. The Alachua County School Board 

members who voted to impose the unlawful mask mandate are: 

Dr. Leanetta McNealy 

Tina Certain 

Dr. Gunnar F. Paulson 

Robert P. Hyatt 

8. In complying with this order, the School District of Alachua County may not reduce any 

expenditures other than those related to compensation for school board members. Further, 

the School District of Alachua County may not permit the reduction of funds based upon 

this order to impact student services or teacher pay. 

9. Upon the School Board of Alachua County's failure to timely document compliance within 

48 hours ofreceipt of this order, the Alachua County School Superintendent shall certify, 

upon request of the Commissioner of Education, an updated report documenting any 

instance of the School District of Alachua County's enforcement of the unlawful face 

covering mandate policy against a student, including, but not limited to, instances of a 

student being sent home, reassigned, disciplined, suspended, isolated, stigmatized, warned 

or harassed because of the student's failure to comply with the School Board of Alachua 

County's unlawful face covering mandate policy. Such report shall include the student's 

name and grade, parent's name(s) and home address. If the School District of Alachua 

3 



County does not have any instances of enforcement to report, the Alachua County School 

Superintendent shall submit a certified report asserting such fact. This request from the 

Commissioner of Education shall be continuous in nature until the Alachua County School 

Superintendent can certify and establish full compliance. 

10. Upon the School Board of Alachua County' s failure to timely document compliance 

within 48 hours of receipt of this order, the Commissioner of Education shall monitor and 

report at each subsequent meeting of the State Board of Education as to the School Board 

of Alachua County's compliance with Florida Department of Health Emergency Rule 

64DER21-12 and this order, and provide recommendations to the State Board of Education 

as necessary to mandate further reporting related to noncompliance or further withholding 

of state funds due to continued noncompliance, pursuant to the State Board of Education' s 

oversight and enforcement authority within section 1008.32, Florida Statutes. 

11 . The State Board of Education may continue to review findings of the Commissioner of 

Education as he continues his investigation, and retains the right and duty to impose 

additional sanctions, and take additional enforcement action, as necessary, to bring the 

School Board of Alachua County into compliance and better serve Florida's families 

Tom Grady, 
State Board 

pted resolutions of that date. 

_ _ ....,z""=""~Q~~-·. _ day of August, 2021. 
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Ben Gibson, Vice Chair 
State Board of Education 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on August 20, 2021, the foregoing was filed with the Agency Clerk 

of the Florida Department of Education, and that a true and correct copy of the foregoing has 

been furnished via email and U.S. Mail to: 

Ms. Carlee Simon, Alachua County School Superintendent 
simonce@gm.sbac.edu 
620 East University Avenue 
Gainesville, FL 32601-5448 

Ms. Leanetta McNealy, Chair, School Board of Alachua County 
mcneal v@gm.sbac.edu 
620 East University A venue 
Gainesville, FL 32601-5448 
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PART C: BUDGET 
1. Amount of financial penalty incurred as of 9/17/2021: 

Salaries: $13,429    

This amount does not include benefits. Benefits are not affected by the penalty. It is for 4 Board 
Member salaries @ $3,357.25 each per month x 11 months.  The first month was not affected by the 
penalty.  

2. Anticipated amount of financial penalty for 12 month period after application: 

Salaries: $134,290 

3. The Alachua County School District has attached documentation as required in Part B the 
following: 
 

• The notice from the State of Florida the type and amount of penalty to be withheld from 
Alachua County School Board salaries for upholding a mask mandate for students attending 
public schools in the County. 

• The Board Policy from 2020 for a mask mandate.  The mask mandate policy references both 
employees and students.  The mandate for students is approved by the Board, whereas the 
mandate for employees is approved by the Superintendent. 

• Board meeting minutes from two meetings – 

 8/3/21 where the Board approved the mask mandate for students effective through 8/17; and  

8/17/21 where the Board approved to extend the mask mandate for students for 8 weeks whereas they 
will revisit the mask mandate and whether to extend further. 

4. The total amount requested by the LEA:  $147,719 
5. The proposed project budget enables the LEA to maintain compensation that would otherwise 

be negatively impacted/reduced due to financial penalties levied on the LEA for Implementing 
strategies aligned with CDC guidance (reduction in salaries for school board members). 
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September 23, 2021 

 

 

 

Dr. Carlee Simon     Dr. Leanetta McNealy  

Superintendent      School Board Chair 

Alachua County Schools    Alachua County Schools 

620 East University Avenue    620 East University Avenue 

Gainesville, Florida 32601    Gainesville, Florida 32601 

 

Dear Superintendent Simon and Chair McNealy: 

 

This letter is to advise you of the Department of Health’s new emergency rule revising the 

“Protocols for Controlling COVID-19 in School Settings” and to provide you one more 

opportunity to come into compliance with the requirements established by the Department of 

Health.  

 

A copy of the Department of Health’s new rule, 64DER21-15, is attached. It revises the 

requirements for quarantining asymptomatic students who have been exposed to COVID-19 and 

further clarifies the parental opt-out provision to foreclose the erroneous interpretation that the 

parental opt-out permits a medical-only opt-out. That provision now provides that “ . . . the 

school must allow for a parent or legal guardian of the student to opt the student out of wearing a 

face covering or mask at the parent or legal guardian’s sole discretion.” See, Rule 64DER21-

15(1)(d), Florida Administrative Register, Vol. 43 / No. 185, September 23, 2021 (emphasis 

supplied). The purpose of these changes is explained by the Department of Health in its notice 

for the new rule.   

 

The Department [of Health] observed a large number of students have been 

required to quarantine for long periods of time, resulting in the loss of hundreds of 

thousands of days of in-person learning. In addition, the Department [of Health] 

observed no meaningful difference in the number of COVID-19 cases in school-

aged children in counties where school districts have imposed mask mandates. It 

is necessary to minimize the amount of time students are removed from in-person 

learning based solely on direct contact with an individual that is positive for 

COVID-19, to ensure parents and legal guardians are allowed the flexibility to 

control the education and health care decisions of their own children, and to 

protect the fundamental rights of parents guaranteed under Florida law.    

 

State Board of Education 
 
Tom Grady, Chair 
Ben Gibson, Vice Chair 
Members 
Monesia Brown 
Marva Johnson 
Ryan Petty 
Andy Tuck 
Joe York 

Richard Corcoran 
Commissioner of Education 

https://www.flrules.org/Faw/FAWDocuments/FAWVOLUMEFOLDERS2021/47185/47185doc.pdf
https://www.flrules.org/Faw/FAWDocuments/FAWVOLUMEFOLDERS2021/47185/47185doc.pdf


Dr. Simon, Dr. McNealy 

September 23, 2021 

Page Two 

 

 

I am continuing the investigation of your district’s mask mandate that I notified you by letter of 

August 9, 2021. Based upon the authority provided to me under s. 1008.32(2)(a), Florida 

Statutes, I request that you provide a written response by 5:00 p.m. on September 24, 2021, 

documenting how your district is complying with that portion of the Department of Health’s 

Emergency Rule 64DER21-15, that continues to give parents or legal guardians the sole 

discretion to opt a student out from a mask or face covering mandate.   

 

As I have done before, if you fail to document full compliance, I intend to recommend to the 

State Board of Education that the Department of Education withhold funds in an amount equal to 

the salaries for all members of the School Board, as well as other sanctions authorized by law, 

for the period during which the district has been out of compliance.  

  

Thank you for your prompt attention to this important matter.    

 

Sincerely, 

 

 
 

Richard Corcoran 

Commissioner 

 
 



 
 
 
 

EXHIBIT E 
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U.S. Department of Education Awards Project SAFE
Funds to Florida School District Following State-
Imposed Penalty for Implementing COVID-19 Safety
Measures
SEPTEMBER 23, 2021

Contact:   Press Office, (202) 401-1576, press@ed.gov (mailto: press@ed.gov)


Today, the U.S. Department of Education awarded the School Board of Alachua County $147,719 in funding
under the new Project to Support America’s Families and Educators (Project SAFE) grant program. This is the
first award under Project SAFE, and funding will support the Florida school district’s efforts to protect students as
they return to safe, in-person learning despite the state’s actions to prohibit implementation of strategies to limit
the spread of COVID-19, consistent with science-based guidance from the Centers for Disease Control and
Prevention (CDC). The Project SAFE program was announced (https://www.ed.gov/news/press-releases/us-
department-education-announces-new-grant-program-provide-funding-school-districts-being-penalized-
implementing-covid-safety-measures) as part of President Biden’s COVID-19 Action Plan
(https://www.whitehouse.gov/covidplan/) to combat COVID-19 and safely reopen schools for in-person learning.
As part of the program, school districts have been able to apply to the Department of Education to restore
funding withheld by state leaders—such as salaries for school board members or superintendents who have had
their pay cut—when a school district implemented strategies to help prevent the spread of COVID-19 in schools.

“We should be thanking districts for using proven strategies that will keep schools open and safe, not punishing
them. We stand with the dedicated educators in Alachua and across the country doing the right thing to protect
their school communities, and with today’s first-ever award under Project SAFE, we are further enabling
educators to continue that critical work,” said U.S. Secretary of Education Miguel Cardona. “With these grants,
we’re making sure schools and communities across the country that are committed to safely returning to in-
person learning know that we have their backs. I commend Alachua for protecting its students and educators,
and I look forward to working with them to provide students their best year yet. Every student across the country
deserves the opportunity to return to school in-person safely this fall, and every family should be confident that
their school is implementing policies that keep their children safe.”

The Project SAFE program promotes student safety and well-being by providing funding to school districts that
were financially penalized by an entity in their state for implementing the CDC’s science-based strategies to
prevent the spread of COVID-19. The funding will help districts keep these measures in place and maintain
district and school stability despite the financial penalty. Prior to the creation of the Project SAFE program,
President Biden announced that if a state cuts the funding to a local school district for implementing CDC-
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recommended prevention strategies like universal masking, the school district may use funds from the American
Rescue Plan (ARP) to fill those gaps. School districts can begin spending their ARP funds right away, including
to reimburse for any allowable cost dating back to when the national emergency for COVID-19 was declared.

Beyond the resources in the American Rescue Plan, the Project SAFE program makes additional funding
available to help local school districts fill gaps when funding has been withheld by their state for implementing
COVID safety measures. ProjectSAFE is funded under the School Safety National Activities authority in Section
4631(a)(1)(B) of the Elementary and Secondary Education Act (ESEA). Today’s announcement marks the first
Project SAFE grant award since the program was launched.

CDC recommends universal indoor masking for all teachers, staff, students, and visitors to K-12 schools,
regardless of vaccination status, and that children should return to full-time, in-person learning with layered
prevention strategies in place to reduce potential for transmission at school. Alachua County Public Schools
(ACPS) first adopted a policy that required students and district employees to wear masks on school grounds in
October 2020. Consistent with CDC guidance, on Aug. 3, 2021, the ACPS School Board voted to require
students and staff to wear masks during the first two weeks of school, then voted to extend this policy on Aug.
17, 2021. Shortly after the extension, the Florida State Board of Education informed ACPS that it would be
subject to financial penalties due to these policies. With the Project SAFE grant funds, Alachua County Public
Schools will be able to stabilize district staffing and compensation levels necessary to keep CDC recommended
strategies in place and to promote student safety for its nearly 30,000 students.

“Students deserve the opportunity to return to school in-person safely this fall, and our nation’s superintendents
must have not only the authority to make the decisions about what that reopening looks like, but also freedom
from unnecessarily political and punitive retaliation from their state leaders,” said Dan Domenech, executive
director of AASA, the School Superintendents Association. “Superintendents bear the ultimate responsibility and
accountability for those decisions, and AASA will always support the leadership decisions of superintendents on
behalf of their districts, students, and staff. We applaud Project SAFE in its work to support school districts where
leaders are making the best decisions for their students, staff, and community despite objectionable state
obstacles.”

Educators, leaders, and parents are working hand-in-hand in communities across the nation to keep students
and school communities safe—and the Biden Administration will do everything it can to support them doing right
by children. The Biden Administration remains committed to supporting educators as they work to return to in-
person learning safely, and the President’s plan makes clear we will take on those working to block or undermine
these efforts. Other school districts that have had a financial penalty imposed by their state for implementing
CDC-recommended strategies to prevent the spread of COVID-19 can learn more about Project SAFE and apply
for funds from the program at https://oese.ed.gov/offices/office-of-formula-grants/safe-supportive-schools/the-
project-to-support-americas-families-and-educators-project-safe/ (https://oese.ed.gov/offices/office-of-formula-
grants/safe-supportive-schools/the-project-to-support-americas-families-and-educators-project-safe/).
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Security (https://www2.ed.gov/notices/security/index.html?src=ft)

Information Quality (https://www2.ed.gov/policy/gen/guid/infoqualguide.html?src=ft)
Inspector General (https://www2.ed.gov/about/offices/list/oig/index.html?src=ft) Whitehouse.gov (https://www.whitehouse.gov/)

USA.gov (https://www.usa.gov/) Benefits.gov (https://www.benefits.gov/) Regulations.gov (https://www.regulations.gov/)

https://www.fafsa.ed.gov/?src=ft
https://www2.ed.gov/fund/grant/find/edlite-forecast.html?src=ft
https://www2.ed.gov/fund/grant/apply/grantapps/index.html?src=ft
https://www2.ed.gov/programs/find/elig/index.html?src=ft
https://www2.ed.gov/policy/landing.jhtml?src=ft
https://www.ed.gov/essa?src=ft
https://studentprivacy.ed.gov/?src=ft
https://www2.ed.gov/about/offices/list/ocr/know.html?src=ft
https://sites.ed.gov/idea/?src=ft
https://www2.ed.gov/rschstat/landing.jhtml?src=ft
https://nces.ed.gov/?src=ft
https://nces.ed.gov/ipeds/?src=ft
https://eddataexpress.ed.gov/?src=ft
https://nces.ed.gov/nationsreportcard/?src=ft
https://ies.ed.gov/ncee/wwc/?src=ft
https://data.ed.gov/?src=ft
https://covid-relief-data.ed.gov/?src=ft
http://www.facebook.com/ed.gov
http://www.twitter.com/usedgov
https://www.ed.gov/subscriptions
https://www.ed.gov/feed
https://www2.ed.gov/about/landing.jhtml?src=ft
https://www2.ed.gov/about/contacts/gen/index.html?src=ft
https://www2.ed.gov/about/offices/list/index.html?src=ft
https://www.ed.gov/jobs?src=ft
https://www.ed.gov/news/?src=ft
https://www.ed.gov/answers?src=ft
https://www2.ed.gov/espanol/bienvenidos/es/index.html?src=ft
https://www2.ed.gov/about/overview/focus/performance.html?src=ft
https://www.ed.gov/privacy?src=ft
https://www.ed.gov/subscriptions
https://blog.ed.gov/
https://www2.ed.gov/notices/index.html?src=ft
https://www2.ed.gov/policy/gen/leg/foia/foiatoc.html?src=ft
https://www2.ed.gov/notices/privacy/index.html?src=ft
https://www2.ed.gov/notices/accessibility/index.html?src=ft
https://www2.ed.gov/notices/security/index.html?src=ft
https://www2.ed.gov/policy/gen/guid/infoqualguide.html?src=ft
https://www2.ed.gov/about/offices/list/oig/index.html?src=ft
https://www.whitehouse.gov/
https://www.usa.gov/
https://www.benefits.gov/
https://www.regulations.gov/
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